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ABSTRACT 

Language is defined here as a aeans of social 
control, a viewpoint by ifhich language restrictiqi^s ca^ b.e s.een as a 
■etbod of difcriainating against speakers of ainority languages. A 
gov^rnaent designat«3s an of f icial la^nguage to restrict access to 
econoaic and political power. .This view of language is substantiated 
by dD analysis of the United States' experience with official 
language designation in three a/reas: the school systeas, in whic;h 
English has been required; the political institutions^ which require 
voting and naturalization processes in English; and econoalc life, in 
which lany occupations have been open only to citizens.^ The patterns 
have been siailar, in t{iat ^hey* were affected by three historical 
trends: the initial perio*d of relative tolerance tci«ard the use of 
other languages (1780-1880), active developaent and support of 
English language qualifications in order to exclude (1880 through 
World War 11), and then active questioning and reversal of these 
official actions, in general, language contrgl has been evidenced in 
the language restrictions inposed legislatively when an ethnic group 
was viewed as irreconcilably alien to a prevailing concept p£ ^ 
Aaerican culture. (LG) 
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^NTROPUCTXOr? 



* Tho apprp^ch/to be adopted here is to view language as primarily • * 
, a means^ control rathxjr than as "a means' of con\municatlx5lir*' U: 
'/a means of social intercourse , " ''a societal resource, " 2/ or . the 
ho^t of other* 46^i^itions •i/hich come to the^ fore when language is 
discussecl*' ' . - ^ ^ / ^ ^ 

* ' ■ ■ \ *' . ' ■■■ ^ . . ^ . ■ : • ■ . ' / 

The proposition, language is a foi^m of control, continues the theme 
. struck by researchers wh6 have investigated 'the purpose of language 
and speech' in children and, adults, 3/ Thus, Piaget in answering 
the question of what is the^^ function of the speech 'of children, "vrhat 

are thQ^needs.which a child tends to satisfy when he talks?" , concludes 

♦ ■ ■ ' ' ' 

■ * 

—that it is used to control one's own behavior and mental processes: 

"it is first ard foremost to himaelf, and that speech, before it can 

. . ' ' • ■■ ■ 

be used to socialize thought, serves to a/:company and reinforce. 

individual activityt" £/ . ' 1 

y ' ' ■ 

other researchers, relating language and thought, have notfed the 
impprtance of language in oifdering the environment and absorbing 
information from the worltl qutside. 

, One is thus Ic^d to* berlieve that, in order for, the * 
child 'o use language/as an instrument of thought, 
he must first \bring the v/orld of experience under 

_ the control of principles of organization -^that are 

in some degree isomorphicv/ith the structural 
principles of syntax. Without si:)ecial training'in 
^ ^ the symbolic representation of experience, the child 
grows to adulthood stiM depending in large measure 
on th« enactive and ikontic modes of representing 
; and organizing the vvorld, no jnatter v/hat language he 
speaks. " Li/ 



The importance of language an framing and analy'^ng' ikonic messages 
was charef ally experimented with and the results summarized as follov/s: 

^. "...when both onactive anU verbal messages are saying 
'.same' and ptircepti'on alone is 'signaling a difference, 
the two Win out over the one* Thus it is only when 
we marshal both enactive and symbolic forces^ against 
the ikonic that tjiti ikonic finally gives way. It is , 
v;hen the child is both saying and doing that he learns " V 
not to believe fully what he is seeing* Except for 

r ' the interaction among 'different modes of representation, 
learning could not occur . " 6/ ^ ; 

If language is used by the child to control i^is* environmenti toV 
order it 'and perceive it unambiguously, a number of Soviet 
researchers pointed out that adults used language to control him: 

"Investigations.^ indicate that, voluntary attention 
is tightly connected to an increase i-lv the role of 
linguistic corftponents in regulating the child's ~ 
activity. These components may occur in the form of 
Verbal instructions from an adult, as y;ell as in the . 
form of linguistic autosignalling, i;e., verbal *" 

designation by the child himself of those elements 
^ in the situation which require attention during the 
fulfillment of activities..." 7/ ^ 

In short, language as a means of control is a vantage point already 

found to be' of considerable utility in studies of childhood develop-- 

ment and learning. ' . 



This viewpoint al£30 permits prob Terns of multi-cultural and multi- . 
linguistic societies to be analyze(jl in the same fashion used by 
political scientists studying federalism and empiVe; namely, in terms 
of the distribution of power^ between the central government and the. 
society *s constituent elements. 8/,There are^a number of factors 
involved in the establishment of the federal relationship! milit-ary, 
diplomatic r scientific and economic. And these elements are also key 
to the evolution, the adaptation , of the federal structure>^; Language 



freodoin and language status is one more element of the Federal 
bargain, tho means used by tho government to nfjnux'o a sUroncjp.r tie 

• ■ ■ " * * 

' * 

to the center or to permit a relaxation of the authority* 9/ 



It also reflects more accurately the role, of language imposition which 
follow^ conquest. "Language was ever the fellow of 'empire and 

accompanied it everywhere so that together they v/axed strong and 
flourished and together they later fell* "10/ This is easily understood 
when ona realises that its basic purpose was to ekglude from access to 
poVer those who had not had sufficient contact with the conquerors) 
to control by exclysion and lia\itation the dissident popul^ition. 
Frequently language discrimination was tied to religious conflict, • 
One could identify the religion of a person in short order by the 
language he spoke, " - , 



Exten(^ing this working def init£>tv-language is a means of social control-^>^ 
to socio-linguistics not only takes advantage of the results available 
from allied disciplines, but also results in a number of usefui insight^y 

As may be apparent, this definition i;^ises to a new level of significance 
governme/itdl actions v;ith- respect to language; specifically, Official V 
designation usually found in constitutions or- statutes* The position 
put forth here xs that tne' reason for the designation of language is 
solely to pontrol, to limit access to ,economiq and political life and 
that the effect oyer time from both the vantage point of minority 
language use arid status of their ^^peakcrs . is very great. Although 
of f icial ^dosignati6n has so far been minimized in the literature, if- 



not totally ignored, 11/ it is in my yiew the niost significant act 
thcit a governmeAt can take v;ith respect to language planning. Grov;th 
or diminution of language use relates not only to economic. or social 
contact but to official action in the area,, ' ' • \ 

» , - • . .. J 

It is diff.icult to analyze* carefully the effect of official ddsigna 

One has to look at the means by which the offaciaL designation xs 

carried out 'through governmental organs ^( the courtis, the legit* lature) , 

the school system, and in various economic activities. In addition, 

* one has to examine the intent and acttial effect upon the non-English 

' ■ ■ . ~ I ^ ... 

speaking. We shall seei later in this paper^in loo.riing at the United 

States experience the very strong effect official action {expressed 

in regulations and statutes) has had on non-English language use in the 

United States and the political and economic condition of ,the non- 
. ' - " • ■ « ■ 4 

English speaking.. 

This emphasis upon/.of f icial language designation, hasthe corollary 
effect of indicating the great capacity to effcyjt deliberate language 
change in a multinational society. Codification, thus, is not a 
technical issue dealing with normalization or standardization q£ 
variations in grcuxmter or spelling ,12/ The ramifications . of the loyal 

act go to the heart of the minority's role in the society. The bitter 
fights agai^nst official language designjation , especially in the 
schools, reflects this instinctive av/ar'eness by the minority that , 
what is at stake is their role in sogK5Le|^yaiid that the consequences 
will be enormous. 



■ fe- ^ ' ■■ ■ , • ■ , . . ^ ■■ ^ . :^ ■ 

Fin^lly^ the approach Juiggestad hero does not view language *cib a 
continuum so that issues of lancjuacje, dialect and variations in 
regional speech patterns become inextricably merged^^.^-^ather , I 
beliove that for the purpose of discu^s^jj^Sfe^J^^ and its irolo 

in a country./ one must discCl^sHtif*in the same way t^hat a government 
exi^resses its attitude toward, language which i^ in ^erms of v/hole 
languages. There are now over 30 countries in the world. that have 

' ^ - ■■ r ■ 

expressed a viev7 on. language in constitutional documents and xxt least 
twice that in statutory expressions and it 13 alv/ays expressed in 
terms of v;hole languages, 13/ ^ , ' ^ ''^ 



.1 shall discuss this thesis by examining the official language 

.practices of the Uniteid States. There are advantages and disadvantages 
o . ' ■ • '. ■ • '. 

in selecting the United States. For one thing, the United States does 

• * ■ ■ . - ' . 

.not hc<ve a constitutionallV established official language'. , Official 

. designat ion occurs by statute or' is. embodied in the case law at the * 

^^deral or state .level. As- a result "of ficial designation , although 

more difficult to follow, can be effected and changed more readily^ 

Me shall follow the evolution, of official designation to see when it 

has taken place, when it has been changgd, and the effect that this 

has had on nonj^glish speakers in the United States. 



We sh 



erJc 



all show that tJio evolutionary pattern was as follows: 

1. From 1789 to 108*0 no explicit designation of English 
as the official Icinquago and gt-oat tolerance for the 
use of other languages; . " ' 

2. Proin 1880 to 19 20 and . then ' continuing until ^7orld VJar IX, - 
the ^f ficial designation of English at the state and 
Federal level with the clear use of these language require-* 

* ments to oxcludo and discriminate against various minorities 
and immigrant groups; and / 



r 



-6- 



Since" world War II, and especially in the las t decade , 
the relaxation of those roqAironients and even the 
encouragement of the uac of ^other languages . 



Vie shall look at ■ language designation in three general are^s: . ' 
(1) the school system, (2) political institutions (citizenship, * 
voting)/ and (3) the economic life 'of the. country. The significant 
point to be noted is that language' designation in all three areas 
followed a marked, similar pattern so -that it is reasonably cle'ar 
thatone v;as responding not to the problems specif ically related to 

that area (i.e. educational issues" or job requirements in the economic 

C , ' ■ ■ . , . „ .v.:,..,-,., 

sphere) but to broader problems in the society ^to v;hich lanc/uage was 

but one response. Language designation was almost always coupled with 

restrictions on the use of. other languages in addition to discriminatory 

legislation ' and practices in other fields against thc^minorities who ' • 

spoke the language, including private indignities of various kindr<, 

v/hich made it clear that the' issue was a broader one. 



ERIC 



I • * THg Official Lar.guacje of the School System 

The psycho-lincjuistit: and socio-linguistic tie appears closely 

in the school system where the controlling effect of language on 

\ ' ' ' ■ ' " . ■ ■ 

behavior and the organization of mental processes is greatest. The 

it f , 

lack of a normal educational response, drop-out^, relates to the , 

fact that official design'cition of language indicates to non-speakers 

that they no lorlger have control of society and are unlikely to play 

a significant role within it^ ' * * 

- * » 

Thus, studies of bilingual education have not shqwn significant > 
learning differences in reading or mathematics between vernacular and 
majority language instruction. IV The different scholastic effcctr if 
any^ from instruction in the vernapulai: or of ficial language results 
from the changed child's perspective toward society and this effects 
significantly his attitude toward school. Thus, Cartfer, after a 
thorough . review of the problems of the education of - the Mexican- 

American child, *says: 

"However, the crucial factor is not- the relationship between 
home and school, but between the minority group and the local 
Society. > Future reward in the form of acceptable occupationgJL 
arM social status keeps childrenin schools Thus, factors 
sucb, as whether, a community is socially « open or closed, caste- , 
like or not,, disoriminatory or not, has restricx:ed or non^ 
restricted roles A'^nd statuses for its minority-group ^e'gment, 
become as important as the nature of the curriculum or oth^^r : ' 
factors in the school itself, or perhaps more important • 15/ 

Moreover , educators ^ have noted the progressively larger divergence 
in achievement that occurs v^ith ag6 betv/CQn the Indian chil4„ and 
white child who start out at the beginning of the school approximately 
equal itj achievement tests. . 
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Some have notecf a serious gap at the fifth grade and then at 
college, entrance when not onli^ language skills are becoming . 
increasingly important. At the,se junctures, there are period of 
conscious awakening of social differenc'bs leading to alienation 
and withdrawal. 16/ Analysis' of the causes of Indian failure in 
schools has increasingly focussed on isolation, alienation/ and 
limited opportunity in the society at large^. 17/ 

In short, the effect of official language designation is greater 
upon the child, family and social environment than the issue v;ould * 
appear to warrant if language is viewed as a communication mechanism 
alone* And it is so perceived by the minority, groups. 

For wl^ere a government embarks on what is conceded to be one : of its 
functions, the education of its people, it cando so in a linguistically 
neutral manner. The government can limit its. role, to providing T^unds 
for school buildings, teachers and text books. Teachers will still 
be hired, schools attended, and pupils taught, probably in the tongue f ^ 
desired by their parent?, usually the vernacular language, 18^/ but 
alv/ays in the language they understand. Nothing need be said 
officially about the lai^guage in which the instructiom^s to take 
place. . - • , . • . • i 



And in the eai?Jby* days in the, history of the United States, this was 
in fa^^^'the case. At that time all schools in the United States 
TiveV ^financed by private funds. The German schools of the l7t)0's/ 
were sectarian in chatacter; ministers were commonly the teachers. 
School instruction throughout Pennsylvania, Maryland, Virginia, and 
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tho Carolinas? wan given in Gorman/ ofton to the cxclusdon oC . English .197" 
Asi the nuniber of German inuiiicjrants inpreasGd dui;ing the period from 
1817-1835 this<»educational pattern continued . In the farming 
districts < whore they sc'utldd, the German's initially had no teachers 
at their 'disposal who v;ere familiar \'>ich English and, in any event, 
there was little need for a command of English during those early 
settlement years. But juost importantly, these immigrants threatened 
no one. Most of the newcomers concentrated in those districts where 
there were few settlers before them, where the land was most readily 
afvailable and cheap: the v;estern frontier ^states of Indiana, Illinois/ 
Ohio, Wisconsin , Ylinnesota, Michigan, Iowa, and -Missouri. So they 
were .left alone, ^ost of the earliest school laws made no^mention 
of the language to be employed in the public schools. 20/ r 

Inuring this initial state of ;to^orance there was some official recogni- 
tion of pluralism: Pennsylvania passed a law in 1837 permitting 

German schools — -in some all instruction V/as to be given in German — to 
be founded on an equal Basis with English ones. 21/ And, in that saiT\e " 
year, in response to the German demand, the Ohio legislature passed a 
law^y which the German language would be taught in the public schools 
in thise districts where a large German population resided. 

At the local level, accommodations were also made , to the native 
Germarv^school populace. For example, in one district in Wisconsin 
oi\c-thir4 of the textbook funds were specified to be spent foir German 
t(?xtbooks; in others school boards could hire only German^speaking 
teachers; apd frequently local school district records were kept in 
'German. 22/ ^In V7isconsih it became the norm that whenever a newly 
created school district contained a large German population, teachers 



v;ore hired and the schools conducted either exclusively in Gorman 

or in both German and English. 2 3^/ — 

After, the Civil War the forces of nativiom,led by the American' Protective 

i ■ . 

Association C^PA) , ended the period of leniency for the German community 
The teaching of German in the pixblic. schools came under severe attack in ' 
th^ 1880's. Restriction of non-English language instruction was not 
rationalized on technical or educational grounds: rather, the legislation 
was based on a number of political and ^conomic consideration? v;hichr 
v;h(?n combirled^ had made the recent immigrants a formidable threat. • 

Immigration reached an all-time high in the 1880*3 and, since declarant * 
aliens were permitted to vote, thq new iiiamigrants thi^eatened to change 
the political balance in many^ states. 24/ Further^ most of th'e neWGom^rs 
were Catholic. Thus, religious bigotry was added .to xenophobia and to " 
the economic threat caused by their cheap labor flooding the market. 25/ 
The APA moved against aliens on two fronts: tbeir language and their ' 
church . - ? ' . 

< 4 t 

The remedy developed by the Germans was the use of the privatV.and 
parochial schools for" instruction in the mother-tongue, 26/ since the . 
restrictive school laws at that time made little/ if any, mention of 
schools other than public schools. The p.ractice became so widespread 
that, in largely German c^istricts, "the parochial 'schools in conn;?6tion' 
v/ith the Roman Catholic and the Lutheran churches had, to a very con- 
siderable degree/ displaced pviblic schools.'' 2V 



It: was a remedy that x^as vte^^Jed by opponents as a direct 
insult, "contrary to. the spirit, genius^ ami institutions of 
the iin^ted States" 28_/ and as a potential menace to American 
institutions. Thus, in 1889, legislation was proposed in a 
iHunber of states attempting to prescribe the use of English 
In private and parochial schools. 29 / 

The Germans were strongly opposed to the laws not only on the 

school language grounds fcut alsb because these laws represented 

an attack on their religion, culture, and personal liberty: 

They (the Germans) were convinced that (the laws) * * 
. arose from hatred tro foreigners, that it was 

sinister In ;ts purposes; In short, that it \^as : 
intended as a blow against all they held most dear. 
. They, on their part, protested that they had no 
hostility to the public schools nof to the Engltsh 
• language.', .Germans unde^rstood that the law was " > 

aimed at the destt\iction,'of all religion. A panic ' * 
fear seized upon the- minds of the lovers of the 
• German language and customs ... 30_/ ' . ^ 

"ieglslation against Catholics was being passed at this time 
and -gave further justification to the fears expressed above 
by the German Cfitholics. New state constitutions included 
p^Tohlblti on against sectarian Instruction (e.g., Nebraska In 
1875, Colorado in 1876, Idaho, Washington, and Wyoming In 
1880); numerous states enacted legislation barring all 
sectarian books not only from the classroom- but from school 
libraries (e.g., Kansas in 1876, Oklahoma In 1890, Idaho in 

1893, South Dakota in 1901) ; prohibitions of state aid to 
church schools were strengthened by constitutional provls- . 
xo.is (e.g.. North Carolina and Texas In 1876, Delaware In • 
1897, Wisconsin In 1898, and In 39 states by 1903). 31/ 

Perhaps the most heated controversy about the use of English 
in the private and parochial schools took place In the German- 
populated- states of Illinois and Wisconsin. The Edwards Law 
in illinols and the Bennett Law in Wisconsin were passed In 
1839, Both Lav7s required, for the first time, that parochial 



. 'as "well "as public schools teach elerrentary subjects in the 

*/ English language* . / v 

■■■■ ■ * • ..... : • ; .. '■■ ■' ■ 

And it was clear that educational instruction was only peripherally 

" ^ ■■ ■ ■ ■ * ■ ' ■ ■/ . ■■ ■ ' . • ' ' ' 

/involved* The reasoning may be exemplified by an editorial in the 

sChicaqo 'fribune on Macch 15. 1890; 

; . In Illinois'' and, Wiscondlri a contest between the 

supporters and enemies of the American free 
schools, between the right of Americans to make: . . V 
their lawis and* the claim of an Italian 
, priest; living iri Rome that he has the^power to 
^ ' nullify them can have but one termi,nation--the - 
defea^t of such arrogance and presuniption*;32^/ 

Roger Vail, Vice-President of the Catholic Truth So'ciqty, 

answered that Catholics ''have nothing against the demand' that . 

reading, writtngj arithmetic, and $• History be taught in 

the English language,'' but^ they objected to the sections that 

give local authorities ,{>ower over the parochial school 

y system, 3j/. The Catholic hierarcby in Wisconsin made a 
siiailar statement of protest to the, Bennett Law# 34^/ 

The German Lutherans of the states affected were caught in 
the middle of this anti-Catholic njovement for they had a 
sizable parochial school system as well* They saw these laws 
as a vioTiation of the freedom of conscience by forcing children 
into the public schools or forcing upon them books "permeated 

by the toxins of atheism and irreligion." 35^/* 

' ' > * • . V. . • 

The Missouri Lutheran Synod appointed a General School, Co.m- 
mittee tb direct the opposition to both the Bennett and 
Edwards Laws. In addition to ot^er responsibilities, the 
Committee was empov;ered to solicit contributions : nd lend 
financial aid to district synods who cpuld not me the costs 
incurred in opposing these laws, publish articles in the 



secular f>ross> and secure the noi-nlnatlon of cnndtdaUes who ^ ' 
supported their poslLipn on Ihe school question. 

■ • ■ ■ . ■ ' ■ ' ■■ . ' ' - 

With the exception of the Lutherans, the majority of Protestant 

denominations favored the new school laws, ^7^/ 

lA the 1890 elections the Democrats, supported by the German 
Lutherans, the Polish and German Catholics, the Scandinavian 

Lutherans, and the German Freethinkers , won in Wisconsin and : 
Illinois on anti-Edwards and Bennett platforms. 38^/ Both acts were 
repealed in 1893 and the two states passed compulsory attendance 
legislation without any reference to the English language. 

The attacks of 1889-91 left their impact , however, on the German 
schools,, "The footing that English gainjed was not taken back even 
cifter the repeal of the, •.Acts." 39/ 

This increased interest in English as the language of instruction* 
v;hich began in the lat .1880s continued through World V7ar I. 

The increased migration .dnd the War brought about a much greater 
emphasis on "Americanization" AO/ an^ the need for English as the 
instruction medium to effect'" this. Thus, in th^ decade 1913r23, 
partly in response to the urging of the Federal government, states 
/|3assed>as many statutes requiring Englirh to be the language of 



• iasiruction in the public and private gchools as hacl been,/ parsed in 
all the years previouslyv In 1903/ fourteen states had ^ucH a statutory 
requirement? in 1913/ the number had increased to sevcShteeri; 'and In , 
1923| the number was thirty-f our ; 41/ the s^ame nund^er /fouhd; today • 

.■■ ■■ ■■ . .■ • . ■ - . . ■ .■/: •■■ ■■■■■ " V--; 

These statutes were usually coupled with .othars relating to the v 

Amex'icanizatioh movement J the requirement of the i)le4ge of , allegiance 

/ / .■■■ ■ ■■ : - ■ 

to the flag, the teaching off American history an^ g<wernmeht, a^ 
most important to our concern here, the restric^/ion of the teaching 
of foreign languages . ^, . / ' 

- : , . ■ • ■ , . / /. ■ . ^ , ■■ 

■ ; . ■ , . ■i', ■ . ■:■ 

■ . i /' 

i 

• ■ ■ r ■' ■ ^ ■ ■ 

The question of the teaching* of German in the parochial schools was 

I . . 

revived during the Fi^st- World War. At the ojis^t of the War, .state //^ 
officials niaintained the right of private scljools to give instruction 
in Gorman* q One such official declared: . i . 

^ ' PrivatlD parochial schools have the legaj, right to - 
conduct schools in the Germah language* so long as 
they do not violate tho lav/.or interfere with the v V 

car;:ying on of thi& War j 42/ - • * ' - 

" .'■ . « * . . - .. - \* 

* But anti-German feelings grew and restrictive legislation concerning 



the use of the German language in the schools was inevitable. German' 
v;as specifically mentioned in the law's of several states. But the 
German provisions in 1903 and 1913 v/ere permissive while those- in 

1923 v/ere prohibitive. 4J/ Ohio provides an excellent example in this 
regard. In 1903, the provision was as follows: „ 

I .X, 

, The Board/ of any district shall cause the German 

Icvnguage/td be taught in any school under- its ■ 
control,, during any school year, when a demand 
■ therefor is m^de,' in writing, by 75 freeholders 
resident of the district, representing not less 
than forty pupils who are entitled to attend such 



school, and who, in good fai.t:h, dc8>itc And Intend to 
. study the German and English 1-angua^e together; but 

sucl"i demand shall be pads at a reglilar 'meeting ' . 
". .of the board, and prior to -the beijinnlng of the. ' . . 
^ school year, and any board'may cause German or 
'other languages to be t(mght in any school ^under 
its control without such^d^mand. v 

In 1913, it was <;hanged to' read: 

Boards of Education may provide for ^he teaching 
of the German language in .the elementary and high 
Schools of the District over, which they have con- 
trol but It sharl only 'be taught In addition and 
' . as auxiliary to the English aangu. te. All the' 
common branches in th^ publ ic schdols muo t be h 
taught f n; the English language. .44 / 

By. 1923 the statute, in appropriate part, read: 

, Sec'/ 7762-1 < That aU subjects and branches 
. taught in the elementary schools of the State of 
Ohio below the eighth ^grade shall be taught in • 
the English language only. The board of education,, . 
shall cause to "be taught in the elementary' schools 
611 the branches named in the. . ^General Code. 
Provided that the Gferman language shall not be 
taught below the eighth Rrade in any of elGntentary 
schools of this state. acJ (Emphasis supplied) ( 



The Ohio statute and similar laws dgainst German language instruction 
were declared unconstitutional by the Supreme Court . 46/ 

« 

The leading case, Meyor v, Nebraska > 47/ made .clear that the prohibition 
or undue inhibitign of the use of teaching, of a foreign language is; a 
violation of due process and unconstitutional. However, it also V 

■■ , . ^ : ■ . 

oicplicltly assumed that a state statutory requirement of English 

' ^ . . . • \ 

instruction in the public and private schools was saricjbioned by the 
r:or:ivtitutior.. ♦ ' , 

• . ■ ■ - * t ■ '■ '. 

The Court s<}id: ^ 



/ 



' , "I t slald tliat tho i>urpo£:o oj; the /loff:islutioii v/as -to mwioto . 
' civic ^lovQlopi^u^nt' by xuhxliilinfi .ivpiniiu? ancl oducatjwi ol 

t)io in iovol^u'^ t(>;u;urs n )7(1 idorils hoToro tnl^^ could • 

ifiii'^) ^.n,•;ii^a\ lU^iu lie AnovMcnM i'loais; riU * that iViO 

all Children ronrod in this State." It is also affirmed 
tliat tho foroisn bOAni population is very large, that certain ^ 
cpmmuniLio$ commonly* use lorciKn words, follo^v foreign loaders, 
move in a foreign atmospherG, and trhat the clilldron are there- / : 
/ by hindoix^d f rom ^ b^^^^ citizens of the most useful type 

' and^the pu1)lic safety is imporiled," . ' ' / 

■ ■ ■ . ■■■ *. i ■■■■■■ ■ ^ - * ; ■ . . ' • /'. =.■■■■ ^-^ 

•'. . .The protection of tlie Constitution extends to all r to . ' , : 
' - tlioso vho ftp cak other lanr^ua^os as v.'oll as to those boin with . 
English on the toni;uo. Perhaps it \vould bo highlyviulvantageous 
If all had 'ready iindorstancling of our ordinary speec)i, but 
this cannot bo coerced by Jtietliods v/)iich conflict with the 
Constitution—a desirable end cannot bo promoted by prohibited^ 

moans . " . " - 

•»The desire of the .legislature to, f^jster a JjOmogoneOus peoplo ^ . 
v/ith American ideals prpparod readily to understand - current ^ ^ / 
discussions Of civic matters is easy to apfn^cciato / Unf ortuhate^ 
experie^iccs during the late*v,'ar and aversiqn toward every 
charactoris^tic of truculent adversaries . wore certainly oi^pugh 
to quickeh that a^^pi^'^ tip^* the /interf erc^nc^ is pl^ 

> enough jand np adequate reason therefore in/time of peace and 
^ domestic tranquillity has be^n shown. ^ - * j 

^ ' "The pov/er of the state to compel attendance at some schools v 
and to make reasonable regulations, for all s c hoo 1 s' ^ i n c 1 ud i ng , 
a r equi rej;ient tlia t t hey s Iva 1 1 give i;ns t ruct i ons in Engl i s)i , ^ 

is not qvMjs^^^^^ ivbr has chalXengc neon maTio of the Sta^te^s 

ppwoiv to i^i'oscribe -a curriculuii for institutions v/hich it " 
•supports . i .Oiir concern^ is w'ith the prohibiti6n. . .No emergency \ '% 
has arisen which . renders knov/led^ro by a child of some language 
other than Englisli so clearly harmful as to justify its v 
inhibitions; . i\\'e avo constrained to conclude that the statute 
^ as applied is arbitrary and v/ithout rcasonabld relation to any 
end within the compPtehcy of the State ^Emphasis supplied) 48 / 



bespits the court rulings, the pract^ical effect of World War I and the 
accompanying state Ipgislation resulted in the German language effectively, 
being dropped from the high school curriculum/ ^Thus, In 1915 approxiinateiy 
324/000 students were studying Gerrhan. By 1922 , four years after World 
War I ended, the high schools had less than 14 ,000 students of Gp3:mari.49^/ 



Tilo road back waa slow cincl World II mado matters doubly dilificul¥» * 

The result was that, altV\ovujh there ^aij increase in the total high 

^ j' ^ ■ • ^ ■ ■ ' ■ ■•■ ..^ ■■■■ 

school n< . dilation from 1,300,000 in 1915 to 3,400,000 in 1948, German 

cmrollmeht dropped in those years from 324,000 (25%) to 43,000 (i8%), 50/ 



We have focussed on the; German immigran for the sake of 

' ' ' ' ^ \ ■ ■ ■ • -V ' ^ ■ : ' ' ■ • . ■ ■ ' ' ■ 

continuity, but , similar restrictive legislation concerning the 

language oif instruction in tl^e school system took place generally 

during this period. Although frequently phrased in general terms, ' 

\7hGn examined it becomes clqar that the legislation was aimed at 

minority groups regarded as alien .or hostile to the majority • 51// 

K)r example, the American Indian and Japanese groups saw official 

action on language policy used to 'control and limit their irple i,n 



American life* -/"' r 

English* language instruction in the IndiaA schgoJLs was first mention ed in 
the 1868 report of the Indian Peace Commission and in 1879 the first *^ : v 
of f--reservation boarding school^-the institution which "was , to dominate 
Indian education for the next fifty yeaYs-.-v/as established ^at Carlisle/ > 
Pennsylvania. The purpose of this school became clear in the succeeding 
decades: to separate the Indian child from his reservation and family, 
strip him of his tribal lore and mores ^ emphasize industrial arts, and 
preparoi him in such a way tliat he would never return to his people. 
Language became a critical element in this policy* English-- language 
instruction and abandpnnient of the native language became complementary 
means to the end* 52^/ 

The language issue, which had received little attention, nov; vas mentionlid 
in almost every report concerned with Indian education. . In 1881, the 
^Board of ' Indian Cornroissioncrs , in their report to the President, said 
this subject: • '* 



th^ Policy adopted of tdVichlng only^ 
liv the Government schools is emtnently wise. . • .J* 
we have already jraised two generattonis of ^ 
Indians by unwise theories of educaticj.n. . 
better system is now in use, and we trust the 
time is not far distant when English hooks 
^ V arid the English language will be ^exclusively 
^ taught in; Indian schools. 53/ 

The; coercive elements in such a policy become more apparent 

later in their document: V 

But so long as the American people now 
de^rid that Iridians shall become white m - 
wichin 'one generation. • . (r.hey) must be compelled 
to adopt the English language, must be so placed 
that attendance at school shall be regular, and 
that vacation shall not be periods of retrod 
gression, and must breathe the atmosphere of a 
civilized' instead of a barbarous. . .conimunlty. 54/ 

By 1886, there did not exist an Indian ^pupil whose tuition 

and maintenance. was fjaid for by the U. S. government 

who was permitted to study in anyr language oth^r thaVi , 

English., 55/ Aside from the forced Uij(^ of the Et^ish 

language, Indian dress and religious prflbtices were pro- 

hibited in the schools, and all males yere ordered to cut 

their hair shor^ (although many IndiafiS believed in the 

supernatural s^nificance of long hair)! Further Indian 

students were punished for speaking /their own language. 



They remained in these' of f-r.eservation boarding schools for eight 
years under military-discipline. During this period the Indian 
Students were nat allowed to see their parents. The 'discovery qf 
mineral wealth on the Pacific Coast and in the Rocky Mountains had 
an explosive effect on the population. Pressure also came from / 



•■-19- ■ 

the promoters of the tra\iscontinental railroads v;ho sought grants 
of land along, their routes, Thus, the bav;es Severalty Act/ which 
•usliered in the Allotment period of Indian history/ was passed. 
Its essential features were: (1) Tribal lands were to be divided 
and the President was authorized to assign or allot 160 acres to 
ibach Indian family head; (2) Each Indian woulxi make his own selection; 
but if he failed or refused/ a Government Agqnt would make the ' 
selection; (3) Title to^the larid was placed in trust for 25 years; ; 
(4) Citizenship was conferrecl upon all allottees and upon other 
Indians v;ho abandoned thoir tribes and/adop^od "the habits of • 
civilized life) " >(5) Surplus tribal lands reraaining after allotment 
might^be sold to the tr. S* 5.6/ , The allotment lav^ and sui^equent 
statutes ^'efc up procec^ures which refeuj^ted in the trang^fer of some ' 
.90 million acres from Indian' to white owners in the next 45 years. 57/ 
' ^ ■ . ■ . • ■., ■ " * > ' ■ . ■ 

The Indians, like the Germans of the, same period, resisted' such ' 
attacks on their land, customs, and language. Many, refused/ for 
example, to send their children^ to school and students frequently 
burned schools down^ 58/ Congress, desiring to break the resistance, 
passed legislation in 1893'---repealed the • following year — authorizing 
the withholding of rations and money from Indian family for an 
Indian child who ,shcill not have attended sdhool during the preceding 
year, « , - . . 

N, Hailman, Superintendent of Indian Schools in 1896, questioned 
the educational validity of the Government language policy:-; 
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. . .the^reaf: raajoVity of/ Indian teachers have 
labored Mnder the delusion that they can. hasten. , 
/ - the acquisition of the English language on the 
part o£ the pupils by compulsory measures, 
visiting mora or less severe penalties upon the 
unfortunate chlldrdn who were caught in the use 
of the Indian speech. ..To throw contempt upon 
the child's vernacular',';. is so manifestly un- " , . 
reasonable and so ^pernicious ivV Its perverting ) ' / . 

• and destructive Influence upon the child's . " * .• • 
heart-life that it is a wonder that it ^^^^^^^ 
• should have been attempted by the philanthropic 
fervor of workers in- Indian schools. 59/ 

The mission schools which remained .still taught in a combiiiation of 
English and native languages. As a result ^ -at the re<|^ various 
Indian tribes, contracts v;ere made with the missions in 1905 r the 

money being taken from treaty and thrust (tribal) funds. This use 

^ l ' ^ ' . ' ' ' ' . , ' ■ ■ * • ■■ ■-. 

o^ tribal funds v;as cHalienged as being contrary to the policy stated 

, I ■ ' ■ ' ' * ■ ■ ' ' ' i: . .. . * ' , .■ ' . ■ 

i|^i the Appropriation Act oif 1897, prohibiting an appropriation for 
c^ducation to be used by a sectarian" school. The Supreme Court 
held, in 1908/ that both treaty and trust funds to which the Indians 
could lay claim were hot within the scope of the statute and could 
be used for the mission scf)OoJ.s, the only bilingual .schools for, 
Indians. ^60/ ' , ^ . 



It should be cleat from this, brief review that official action on 
language was hot related to schdlastic achievement but w?s being viewed 
as a controlling and coercive device r^elatmg to a number of oxher 
issues with respect to the Indian's role in American society.* 

* ^ . . . ■ . 

The experience of the Japanese-Americans in the United States provides 
an even more poignant example of the use of the English language 
instruction requirement as a political act to evidence hostility 
by the government toward a people, " v ^ V ' 
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Annexation of H*vaii tothe UnitGd States had the effect of f teeing 
thon^nds of Japanese contract laborers on Hawaii sugar plantations , 
r many of whom came to the States* For example, 2,844 Japanese entered 

the continental United States in 1899; *but in 1900, \he number ro^e 
\ to 12,635* Prom 1900 to 1908—the yeajr the Gentlemen's Agreement 
took effect limiting immigrat}.on to the 'States from Japan**-a tot^l - 
of 139,103 came to the States, 61/ an average^ of more than 10/000 
Japanese a year* - 

• ' /V: ^ '.^ ■ \^ y., ^ : ■ 

The number of Japanese in the States never was very ; large (less than 
14of^OOO at its peal^ in 1930) but the sharp jump in the immigration • 
rate at this time and the suggestion, of President Theodore Roosevelt 
in 1906 that Japanese alieijs be permitted naturalised citizenship made 
race hatred a politicially potent issue. An ti- Japanese agitation in " ^ 

■ - ^ - ■ / * ■ ^ ■ ' . <■■■■■■;,.■■.■■■. 

■ ■ ' ' ■ ' '' '■ ■ ' ■ ■ ' ' 

California began to take on great intensity with riots on occasion/ 62/ 
segregation, 6V licensing requirements yind discriminatory treatment 6^/ 
to restrict their employment and advancement/ Many lawB- restricting 
employment did not mention the 'Japanese' specifically but accomplished 
the same result by directing their aim to "the alien who was ineligible 
for citi2ensh:^jp. " 65/ 



5 * 



In this atmosphere the California legislature passed the' Alien Land 
Law of 1913 66/ prfe.ventin,g the ownership- of land by "aliens ineligible 
for citizenship" which was aimed not only at presenting further 

■ ; . ■ / ■ V " . . ^ * 

Japanese expansion in agriculture but also at driving the Japanese 

■ ^ * r ^ ■ . * 

from the stated The Act, which was later strengthened in 1920 and 

t • •■ •' .p . . .- ■ 
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1923, lod co>;rie.Inunigrartidn Act of 1924 Wich/ under' 'the formulas ' 
utili2ed there, iimited the Japanese to a nominal iinraigra:t ion quota 
(126 persons a year).. But the ^gi tat ion and discrimination did not 
stop bul; continued jintil World War II brought evacuation and internment 
of both Japanese aliens and ^pitizens. 67/ • . ^ .' 

In Hawaii the blatant discrimination found in Calif ornia was absent," 
perhaps due to the relatively large per^centage of Japanese (39. 7%') 

• residents. 68/ Nevefrthei'ess , after U.S.? acquisition of the Islands 

■ ■" ^ ■ -'}' ^ . .* . 

, in 1900 , many of the ma'inland attitudes were reflected in the policies 

of the Hawaiian Territorial Government. Thus , the Thigd Report of 

the Commissioner of Labor, oj^ Hawaii in 1905 "was la j-gely devoted to 

' ■ ■ . . ^ . ■ i 

an exposition of the complaints leveled against , the Asiatics because 

of theiy competition with the wljites in nonpl% tat ion pursuits... 

/T/he reseptraent. . .developed to the- point 'that organizations were 

formed and programs for legal restraint ^^^.eteV directed agai^|t th^ra 69/ 

Limitations were quickly placed on their. access to the political arena 
and in public service. In the first twc decades of the Twent.Uth 
-Century the Chinese and Japanese in Hawaii consistently had the lowest 
percentage of eligible voters registering to vote.* The reaison for 
this was sbated by one commentator as follows: 

To understand why so few Orientals who can register . 
do so, it is necessary to observe the registration 
policy of election officials In the territory. Up 
to 1922 it was the custom to require documentary 
proof of Hawaiian birth before any person of Oriental 
y ancestry was allowed to vote.... The expense of these 
documents v/as so high as to be almost prohibit i^^, 
and as a consequence many men, and more women, o^ the " 
Oriental' races were deterred from voting. 70 / 



In- 1925 Hawaii passed an act 71./ aimed at reducing public service 
eJnployiTiGnt of Chinese and Japanese by requiring all employees of the 
torri'tory^ and counties to be citif^ens, 

■ « ■■ ' . ' ■ o 

Given this context it was. not surprising 'that the government moved 
against the private foreign language schools. Private foreign 
language schools •had started even prior to the Island!s annexatsion 
to the United States in 1898 • They were initially church- sponsored 
and had as theit major purpose the continuation of a particular ^ 
religious tie for the community involved. Thxis, a German language 
school in connection with the Lutheran Church v^as started in 1882? 
»a Portuguese language school in 1889? a Chinese language school in 
1892; and in 1896 the first Japanese language school was started. 72/ 
For the Japanese, fihese schools not only served a religious purpose— - 
the first ones were Christian mission sbhools but later Buddhist . 
schools predominated--butv also filled an educational need , since m^ny 
Japanese were contract laborers intending to return to Japan after 
the period of indenture had expired. 7 V ■ 

. ■ . . . ' ^ ■ .. . ■ ... 

By 1920, the Jtipemese had organized 16 3 private foreign language 

schools in Hawaii with approximately 400 teachers serving slightly 

more than 20,000 pupils,^ -In addition, there were 10 Korean schools . * 

with 800 pupi.ls in attendance and 12 Chinese schools teaching 1/150 

pupils. 74/ All of these schools supplemented the public school system 

where English was the required medium of instruction 75^/ and all were 

'run exclusively by private contributors. They met before or after the 

public school day* 7 6/ / ^ 



The Act of 1920 77/ provided that all private foreign language schools 
and teachcirn* v;ould have to obtain a license and be subjoct 'to various ^ 
regulations of t;he Department of Education, PrivatoV foreign-languagg. 
schools v/erpllmXtGd to one hour a 'day,, and the coutses, textbooks , 
attendance requiroments, and age qualifications of the pupils were 
all to be prescribed by the Department of Education. Teac^iers in^hese 
schools v^ould be required, to be able to speak, read cind write the 
English language and be versed in ;.rae.rican history and goyei:nment,, 78/ 



The declared object of the Act was to regulate these foreign / 
language schools and the teaching of foreign languages so > ^ 
' that the. Americanization of the pupils might be furthered. 

The Governor, a Federal appointee, said: 

When one considers that of the 16,548 children 
enrolled in foreign-language schools/ 16,178 are 
-American citizens and will take part in the Govern- 
ment o£ the United States, and especially the local 
government of Hawaii, it Is not difficult to under-- ; 
stand the concern whicVi the all en-language school \ 
gives the citizens of Hawaii. If these chLldr<Sn are ^ 
to be Americans, the Am erican language and American ^ 
principles as developecf in the AmerLcan public * 
schools must be a dominating, factor- in their liv^St^ - " 
As ^opg as. the parents of these clUldren a^ressively 
foster their aLten nationality and alien ideals,. 
thus constituting a nucleus of alien principal^ tiek> ' 
they constitute a potential if not actual menace 'to 
a friendly adjustment /'.nd good will . . 

ft 

I sincerely hope thatr the not far distant future-' : / 
will X^rid _the__alien p^r^^it-s wn' i ^tI hhHrAtj frnm , ■ ^ 
their attempt- to al iens :^e our American chil(jren , ^7^/ ) 

It is interesting to note that although only •900 children out of the 
35,000 in the public school system spoke English as a native tongue, 80/ 
no pressure •for instruction in the native tongue was evident. 



The Japanose Community in Tokushige v. Fnrrington challenged the 
constitutionality of this logislation and v/on at both the District 
Coui-t and the Supreme Court lovelt 81/ ' 



In California thQ attack on the, Japanese private foreign language 
schools -"^as «lso, part ^pt the general strategy of harassing normal 
dGvelopment in the Japanese communities already noted. ' • 



These schools had 'Started in Seattle and San Francisco in 1902; and 
by 1918, there were some 80 of them in the States , with 2/442 pupils ^ 
and 47 kindergartens with 1,023 children* 82/ Even more ;than^ in" 
Hawaii, they proyided an importaht social function, giving a cohesiveness 
to the community .and becoming th^ primary basis of close friendships. 83/ 
Thus, they performed' the same functions as many church-related schools 

performed for other ethnic groups. The Japanese were: aware oJ^this 

• * . . . . ■ * 

and noted the different government reactions* 84^/ 

■ ■ '» ■ , ■■ 

In 1921, California passed a law carefully modeled on the Hawaiian 
statute of 1920. After the Farrington decision the California 
Attorney Gerteral indicated that the law as violative of the Constitution 
and would not be enforced. 85/ 



Follov;ing the outbreak of World War/ II, the Japanese, vinder ^ scrutiny 



and public pressure, closed the schools in all three Western states • 
But the fact of their existence up to that time v?as raised again and 
again at the hearings on Japanese interment as proof of the potential 
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danger the Japanese reprosentod on the West Coast. 85/ On the other 
hand^ Japanese spokesmen' pointed out the schooXs were in part a 
necessary reaotion to the discrimination to V;hlch the Japanese were 
subject. With employment channels frequently limited to their own 
coirununity, the Japanese language became essential. Further/ the V 
State of California refused to place the Japanese language in the . 
public school curriculum. 8 V a 



The final report of the Tolan Committee which investigated Japanese 
evacuation emphasized the Japanese language schools; although in 
discussing the German and Italian alien and citizen, their ^language 
schools were not mentioned at all. BQ/ 

" ■ ■ ■ 

/ . . . ■ ' , 

In surti^ the .Legislative and Executive Branches, at both the state and 
Federal level, took a consistent line in favor of English in the school 
system until the passage of Title VII of the Elementary and Secondary 
Education Amendments of i968, 89/ the "Bilingual EducationAct . " The 
significance of this Act is that it marked the first time the Federal 
government took cognizance 'of the special educational problems of 
children who are the products of "environments where the dominant 
language is other th^n English" arid not only permitted but encouraged, 
instruction in a language other than English. Under this Act, funds 
were provided to (a) develop special instructional materials for use 
in bilingual educational programs, (b) provide in-service training to* 
prepare teachers, teachers aides, and couselor^ to participate in 



. -27" ^ 
bilincjual pducaLion programs, and (c) establish, maintain/ and operate 
sp.Gcial programs for children of limit;pd English-speaking ability* 



c 



The belated recognition liad only little to do w^th scholastic need. 
Rather it reflected the changed attitude toward minorities and 
pluralism v/ithin the Federal structure. By 1967 when the Federal 
government for the fir^t time, by its passage of the Bilingual Education 
Act^ suggested the permissibility — even the desirability — of instruction 
in the native language, both the Executive and Le^^islative Branches 
had both come out rather strongly for civil rights and iocused on the 
deprivations suf fered ,by various minority groups. The wave of ethnic 

nationalism which accompanied the civil rights movement and social 
chcuiges in the '60's no longer required Spanish-speaking parents to 
remain mute or to soften their desire that the Spanish language be : 
given a more meaningful role in their children's education. The 
Federal government had changed its English language fiesi.gnation to the 
designation of many languages to indicate and effect a more open stance 
in American life. , 

The new policy was implemehted in a variety of ways at the Federal 
^^^eye l . Indian Education Act of 1972 specifically permitted and 

appropriated funds for education in Indian languages; The Civil Rights 
Act of 1964 and the Voting Rights Act of 1965 contained various 
provisions designed to open up the political process to the minorities 
previously e-\cluded by language and other means . Those laws, as we 
shall see, specifically eliminated English literacy requirements in a 
number of areas and permitted Spanish literacy to be substituted for 
English literacy under certain circumstances. 
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The Regulations to Title VI of the Civil Rights Act are enlightening 

in this respect. St provides that "no person in the United States 

shall, on the ground of •national origin. • .be denied the benefits 

of.. .any program or activity receiving Federal financial assistance" 

and the regulations promulgated under it. The Regulations issued 

in 1970 specifically spoke to language discrimination: v 

"Where inability to speak and understand the English 
language excludes national origin-minority group 
children from effective participation in the educational 
program offered by a school district i the district must 
take affirmative steps to rectify the language deficiency 
in order to open its instructional program to these 
students." 90/ 

State government response V7as equally strong. The various states >jr 
rapidly repealed their English laifguage instruction requirements. 
Sixteen states by the end of 1973 passed their own bilingual education 
acts and 28 states are participating, in the Fe^deral bilingual program. 

The climax to this effort on the educational front was the Supreme 
Court case of Lau v. Nichols . 91./ In that case, non-English-speaking * 
Chinese students petitioned the Court to require the San Francisco 
School District as a c onstitutional right to provide compensatory 
Chinese language instruction to permit them to obtain an adequate 
public education. In a somewhat unusual/ but significant/ move the 
U. S. Government filed a brief as a friend of the Court in favor of 
the petitioners. And in a unanimous opinion the Supreme Court held 
in favor of the students relyingr however, on the Civil Rights Act 
rather than the Constitution for its holding. 
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II ♦ Language posignatio n as a Means of Controllincj Access to the 
Poll t Teal Process - 

The same manipulation of access to the political process via the 
official flesignatiori of language evidences itself in the political 
arena* The patterrt noted above holds: . there is the initial period, 
of relative tolerance tov;ard outsiders eviden-^jod through implicit but 
silent recognition of the English language {1780-1880) , active develop- 
men t and support of English language qualifications in order to exclude 
(1880-1920 and continuing through World War II), and then ah active ■ 
questioning of these official actions, their reversal and government 
recognition of other languages in order to permit greater openness 
as part of a changing political framework. This latter began at the 
end of World War II bxit gained significance during the decade of the \ 
'6ps. We shall examine this pattern by looking closely at the, require- 
ments for voting and for citizenship, two of the key aspects of 

■■ ■■ . ■ — ^ ' ■ ■ ■ , 

political control . ^^ . 

" ' "* , ■ 

A, Voting Qualifications 
As is v;ell known, under the U. S, Constitution the individual states 
establish the criteria for voting in federal and state elections. 
Prior to the 1850s the requirements were few: age and res;LdenGy being 
the most frequent. Citizenship was generally not required ( I shall 
;return to thisj^ and English language skills were not mentioned at. all* 

/The fxrst official English language requirement arose at the instigation 
of the anti--Catholic Know-Nothing Party who had as a party plank the ■ 
restriction of the franchise to exclude foreigners. In the mid-18 50s V: 
. they gained considerable strength as a party in New England, capturing 
the Massachusetts State Legislature. As a result of this influence. 



the Connecticut (1855) and Massachusetts' (1857) State ^ogisl/tures 
passed laws requiring the voter to be able to read and write English * 
before exercising his 'right of iXifjfrage. The requirement was directed - 

against the Irish Catholics. 92/ Thus, , the Boston Herald for April 29| 

/ • ■ ■ ■ ♦ ■'■■„■ ^ • 

1857, reported that the proposed literacy requirement was "aimed as 

has been boldly avowed/ against that clas§ of foreigners whd are 

presumed to be Catholics*" 

, ■ . / ' ■ ■■ ' / ' ■ 

There the matter rested until after Reconstruction when the South ^ ^ 
devised a series of administrative and legal requirements to prevent 
Negroes from voting. 93/ Mississippi led the way consciously modeling 
its Constitutional Amendment of 1890 requiring English literacy as a 
condition of the suffrage on the Connecticut and Massachusetts 
statutes* 9£/ The Mississippi provision (which served as the model for 
the other English literacy statutes in the South) was passed with the 
awareness that 60 percent of the Megro^, but only 10 percent of the 
whites, could not read Engi^sh. 95/ 

\flien the increased immigration from 1890-1920 threatened to' change the 
political balance in many states, racial hatred easily spread against 
other groups in other states. The dates of English literacy test 
suffrage legislation in northern and western states parallels the 
southern legislation and show the? interrelationship: Wyoming (1889) , 
Maine (1892), Califdrnia (1894), VJashington {1896 ( , Delaware (1897) 
New Hampshire (1902) , Arizona (1912) , New York (1921) , Oregon (1924),'; 



and Alaska (1927) vs. Mississippi* (1890), South Carolina (1895), 
Louisiana (1898), North Carolina (1906 ) , Alabama (1901) , Virginia' 
(1902)/ Georgia (1908) , and Oklahoma (1910). 96/ - ' 

. % I ■ , . ^ . ■ ■ - ■ 

» ' I ' . ' 

We shall ■examine the legislative history behind a number of these 

■-J * , . ■ ' ' ^ 

statutes to confirm the thesis that the officinal requiremeu^t of EnglAsh 
was intended to control access to the political process- There is no 
need to examine further the reasoh§ behind the English literacy require 
mei>ts in the Soutl\ern states • Their anti-Negro bias has been well 
established and thoroughly documented. • * 

On the West Coast the perceived tHreat was the Oriental and English 
language designation here as' in- the scl)ool system was designed to 
restrict his entrance and full participation in American life. 

. * .:' . : ■ . . . 

% • • . . 

^ . ■ ■ » 1 

In the state of Washington this xs very clear, Chinese laborers were 

brought into Washington in the 1860 's and 1870*s as cheap labor to 

work in the gold mines and in the 1880's to vrork pn the railroads. 

Anti-<:hinese sentiment led to violent race riots in 1885-86. Bills 

were introduced in the Territorial Legislature, beginning in 1885, to 

prohibit Chinese from owning land, from operating laurtdries and from 

being hired — all designed to harass the Chinese population and , 

encourage them to leave. During the Constitutit^nal Convention pf 1889 

in Washington/ both literacy and Chinese exclusion proposals were 

made in connection v;ith yoting qualification's . And ow the same day in 

1895 that the literacy amendment was introduced/ bills penalizing 

a person "who v;ears a queue" were also introduced . 97/ \ 



:■: ■•■■,-32- ■ ] 

In California thoro were simiiar reasons: 

There is; a considerable Chinese vote' growing up in this State. 
; While* foreign born Chinese are denied the right to vote, the 
native-born Chinese is invested by the. Constitution v/ith all 
the privileges' of citissenship . , A Chinese born in Araerica is . 
eligible to the Presidency. Quite a crop o£ Chinese children 
are. growing up here, and in a few fyeara • Enough of them ^•^i c 
• reach voting age to make themselves felt . ' Had the Chines'e>i^t) 
'c^me here twenty years ago brought their women with them we 
would ^today have an aiien vote that would have caused an immense 
deal of trouble to this coast. It is very . fortunate that the 
Chinese, in the days of ^unrestricted immigration, did not bring 
their wives and household goods, Had they done so the Anti- 
. Chinese movement would have assumed itsproper phase-rthat of a 
race conflict. A few thousand Chin/sse votes would complicate 
political irjltters in California considerably. As it is, in five 
years there will probably be 2,000 Chinese voters, in this State. 
, There will be no end of connubiating to catch this vote. 98/% , 



And an artti-Mexican bias was also present: ^ 

I have observed that tho^e has been a movement lately in the South 
to disfranchise the colored citizens by the adoption of amendments 
similar to this; notably in the State of Mississippi. .I^.atn npt 
willing that the Republican party of California shall set an 
example which may be quoted approvingly by the Solid South in its 
movement to disfranchise colored citizens. ^I' do. not believe it 
would be just to disfranchise those citizens of ' California who 
became such by virtue of th6 treaty between Mexico and the United 
States. I know, and you all know, there there are many citizens 
of California of Spanish blood and descent, who are unable -^to 
^read the Constitution in the* English language...! believe every 
man who has attained manhood, and* who has npt sacrificed his 
right by crime, should have a voice in the government pf the 
\ State in which he lives. I do not believe in making a corner in 
. the right of suffrage, to use a commercial phrase. It might be \ 
to the interest of those who ^thus became a privileged class to 
lessen the opportunities of men to lifearn to read and .v/rite the 
English language. I believe the doctrine advoofeted by pur greats 
party in the years past— the doctrine of manhood suffrage — -is, 
the true one, and I am opposed to the adoption of this amendment. - 

The argument was, of course, made by soTtie that-JSnglish literacy require- 
ments were inteiided to uplift the electorate to assure proper knowle4ge 
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on which .iudcjiriGnts were to be based. But the argument always contained 

a racial or religious thrust: * * 

Yot the illiterate vote is no slight factor in this, as in other 
States, The eleventh census report upon this subject has not 
yet, we believe/ been published, *but it n^ay safel^y be presumed 
that the conditions, of 1880 have not — with ignorant foreigners . ' 
beincf registered and herded like cattle — bqen improved. In 1880, 
then ,^there were in California 3 , 267 white males ever the age of 
21 years who were either unable to read or write. There were 
16,857 illiterate colored men who , were of the Voting age. Here, ' 
\7ere 20,484 men so ignorant that they could not read a sentence^ 
yet the great majority of them exercised the right of suffrage-- 
this at a time when the brainiest woman in the" State was not permi-tt 
to cast a ballot. If but this proportion of il'literacy were main- 
tained, there would have bbea in the State in ,1890 about 28,600 
men who had attained their majority and^yet possessoct not the * 
rudiments of a book education. tVHen it 'is remembered that the 
entire vote of California in 1890 was but 250,220, the full 
significance of the terrible ignorant vote will be appreciated 
by every thoughtful personj / - . 

In. some instances, illiteracy is doubtless a misfortune rather* 
than a fault, yet this constitutes no justification for placing 
a ballot in the han4s of an incompetent voter. 100/ 

♦ ■ ■ ■ . ^ ■ - «^ ■ 

In New Y#rk, where the New ^o^}^ Tiiries favored the English literacy 
amendment to the State fconstitition on the grounds .of elevating, the \, 
electorage and the need fot a common language to assure Afnericaniza^ 
tion 101/, the political flavor, of the provision is also • present. 102/ 

\- ' ■ 

The New .York law originated in the Constitutional Convention of 1915 
and v;asVexplicitly modelejl after the California and Connecticut 
statutes. lOV Its purpose v/as to prevent 1,000,000 New York Jews 
from voting the city'? Republican administration out of office. Its 
racial bias v;as attacked by Louis Marshall, President of the American ■ 
Jewish Committee, The New York Times reported as follows:' 



A spirited protest by Louis Marshall against the, proposal by 
Charles H. Young of Westchester / a Repuljlican delegate at large, 
establishing by constitutional ptoviso an educational test for 
the exercise of the franchise , wn^ch v;ould include ability to 
read and write the English language, lent unusual zest to 
tonight's session of the Constitutional Convention. 

Mr* Marshall was followed by Gordon Knox Bell/ a nephew of 
James Gordon Bennett, ^)ho reminded the Convention that after 
all, this \ias an Anglo-Saxon country founded on traditions 
inherited from the "bleak islands overseas, now v;rapt in war 
clouds ; * and urged them-/ on that gound, to/support the Young 
proposal, • • . , 

[Mr. Marshall stated that] "[t] here are thousands of citizens 
in this'state v;ho cannot read and v;rite English, but who are good 
citizens for all that; educated men who knov; all they need to 
know about our institutions, v;ho in fact have a great deal more 
information on that subject than many of those who can read and 
write English,*' 

Mr. Marshall said there were about 1,000,000 New Yorkers v/ho did 
not speak and writg any language but Yiddish.. 

"They cling to that tongue through sentiment,*' he s^id, "because 
enshrined in it are memories of a martyrdom patiently borne 
through long centuries of persecution. They come fiirom^ a race 
which/ when the Barons at Runnymede v;ere compelled to make their 
X mark under the test of the Magna Charta, already had developed 
a literature and given the world, through one branch the Decalogue 
and through another the Sern\on on the^Mount." 

Mr. Marshall warned the Convention that by adopting the amend- 
ment it would alienate the Jewish vote now decidedly friendly 
to the proposed new Constituion. Mr. Bell provoked applause by 
his speech. The Convention , he said, should lay aside all 
politigal considr^ration in dealing with the Young amendrft,ent. 

"It points the way to a future which in light of the present 
grave crisis' we must face with fortitude," he said* "It is not 
a question of nationality as much as it is a question of race . 
Search your hearts deeply and see if the. Anglo-Saxon in you does, 
not assert itself for we are Anglq-Saxon after all,; We are young 
Our only hope of making a nation out of ourselves rests oh 
solidifying the elements that come to our -Bhores and fitting 
them to walk in the paths to v;hich our Anglo-^axon ancestry and 
our Anglo-Saxon traditions point as the paths, in which lies pur 
national destiny." lOV - 



Although we have iimited oui:* discussion to only a fdw of the tv/enty 
states that by 1D27 had passed English literacy suffrage legislation, 
iJiere is nvidejicd ±Jaat -t-he rcasaniixg hoM^ thd)ughout. 105/ 

l\s mght^jalso .be expected, "tha/judicd^ai y / prior 'to Wor.ld .VJar II in. 

so f ar ,as It was. asked to coininent on. JJieae tests, upheld their 

. ■ > ■ ■ ■ " ■ 

constitutionality* JL 0 6^/ ' 

- ■ ■, V .■ ' ■ ■ ' - 

3ut ^af ter l^orlii Uax - XI ^ iri a :^ cases * arising .±x:om the Souths 

/tbe Supreme Xourt .began ±0 strike down thes^ poli hi ca 3 . l/mgrqaye require-: 
xaenrts and jthe Congress took action to ooen the poli\:ical process to 
. the noii-liagXish speakixig* The rf irst Supreme Court c?^ses Involved issues^ 
of adrnihistrative discretion and the . Court held constitutional provisions 
requiring a citizen to "tinderstand and explain" legal material was a 
discriminatory device masquerading as a literacy xequirciment. • 107/ j Then 
.in 1955^.. the Supreme^ Court, witbimt exami nin-i tlu/ J tiqislativc^ histor\' 
of the ^provision:, upheld an Engl Lsh llLferacv -^rerid ond ^^rlte^-^require- 
inent in North Carolina on the ^groundjc that 'Mxteria"v^ ^nd Hlitcr.acy 
"are ne^tral^on 'race, irr bed f^^ 'c^ sex. "108/ 7;. 'o'was the iasi - 

time the Court would excimine the legislativfe netting of the origih of / 
.the statute, and ralKO .the-J-ast t±v.e i t. vould sur;* ■ : such . lec.^.$-'? r^tior^ 

The Congress then passed, th^Vo cm g Rights Act o: 1965 109/ priraaril> to 
meet, the potttern.of Souahern onti-^Kecrro suff racio ti-rM ^. lalioa v/bicl: 
the courts had boen struggliiu^ v;ith on a case--by--c^se basis. The her 



suspended literacy tests and other educational prerequisite^ to voting 
in any state where they i^ere . in force and less than 50 percent of the « 
eligible voters had registered. or voted in the 19 64 Presidential 
eleations- The extensive heariiigs on the Act were limited to the 
problem of diiscxiini nation in the adndLnistration of -th^se ±^ts in ±he 
South and dt \^as expected tJxat the force of the Act vould bo to permit 
"millions of non--whito Americans*^ • to participate ^or the first time v 
on art equal basis in the government under vhich they li^ei" ^^0^/ 
although technicadly the Act applied to some iJorthe3:3i states as well ♦ 11 

Significantly the Voting Mghts Act of 1565 also contained the . 
following provision: 

"no person Vi'ho had successfully complotod the yi'xth grade 
in a public or private school in the United States, its 
torritorinSj thfj District of Columbia, or the Conmomve.allh ' 
o.f Puerto Rico iu v;hich the prodominant classrooni lauguago 
was other than English, shall "be deuiod thr^. ri<Tht to vote 
ixt any * election because oi his liaability :ix) .j^^ 
English/' 

Since Puerto Rico is the on Ij^ area ^'in the United States^^^ln 
vHichTJbhe^^^^^p^^ ciassxoom language was other thaai .English , " the 

. A>t£j tu to vas , clear Ivi dntended- to .assist ^ ^^t^ to 
tijo United States who^ in ihany cases* could not vote because of 
the 1922 Kcw York State amendinent to its Constitution v/hicn; provided 
Thai no person .conlu votf: unless, he Y;as^*aVl^^ "to road and vx^ite 

The .Suprerue court held this provision/ .iiection 'i ) , cc:>mtitutional 
..under the Federal enforcement pov.*er3 of the Fourteen tii Tunendraentr 
arguing Congress might predicate a judgment that to deny the right to 



vote to a porson with a sixth grade education in Puerto Rico's . 
schools constituted as invidious discrimination in violation of the 
Equal Protection Clausp^ 112^/ 

• ■• ■ *' . 

A statQ court/ California, declared the English literacy test- 
unconstitutional , 113/ but the Suprer^Court has avoided ruling on 
the question. 114/ The Voting Rights Act Amendments of 1970 extended 
the suspension of . the literacy tests to include the entire United . 
•States 115/ and have effectively mooted the issue. 116/ - ^ 

B. Naturalizat ion RequireTaents ♦ 
Prior to 1906 , there. was no requirement in the naturalization laws ' 
that an alien either speak or^be literate in English. Indeed, the 
only provision, relevant to this discussion, that a would-be United 
States citizen had to demonstrate was an attachment ' to the principles 

of the Constitution. 117/ 

• ■ ■ ^ - / ^ ... . 

Some Federal courts imposed an English literacy gloss on this language 
of the naturalization statute on the grounds that th^ applicant could 
not be attached to a docmnent he could not read* lliB/ But the cases 
were not unanimous in this regard ^nd Congressional practice prior 
to 190^ belied any linguistic prerequisite to citizenship since 
Congress had^ on several occasions, collectively naturalized large 
numbers of non^English speaking persons <in Louisiana 119/, in* 
Florida 120/, and in the Southwest 12V). ^ 



. ' -38- . ' 

This tolerance v;aG even more remarkable when we realize that it v/as 
*^h® P^'^ctico in" most states prior to 1880 for declarant aliens to 
be permitted to vote. The pressures noted earlier in this essay 
caused this to be changed gradually so that by 1927— the dates 
parallel almost precisely English literacy suffrage laws and English 
language schgol laws--on?.y citizens could vote in any Federal- or 'state 
election, 122/ ' ^' r 

The relationship betv/een naturalization and language might have 
remained loose and somewhat ambigious had not voting frauds folrced 
a discussion of the problem. The courts, often corrupt/ would 
engage in wholesale naturalizations on the eves of election and many 
votes were bought and sold. These abuses in the naturalization 
administration and its effects oji the franchise were recognized and 
became the subject of the President's Report to Congress in 1905. 
. The Report called for regularized naturalization laws, restriction of 
the franchise, and, as a not wholly required corollary of the latter/ 
the need for aliens wishing to become citizens ifo speaR English. 

The Report recommended: 

•» ' ' ■ 

"Second. That no one be aclnittecl to citizenship who does 
not know the Eng-lisl\ languaKc . . .Tlio Commission is aware 
that some aliens v.'ho can. not loam our lan.^uaso are good ' 
citizens. They are, however, exceptions, and the proposition 
is incontrov.crtible that no man is a desirable citi'/on ol - 
the United States who does not know the Jin^lish language. " 12|/ 

' . ■ * 

The Nationality Apt of 1906 adopted this recommendati^oWand, thus, 
it first became law that ah alien had to s pea)c English to become 
naturalized. * . 



0 
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The purpose of the oral English rcquircmGnt is graphically sggh v/h^n 
placed' against the efforts of various groups in the United i;iatcs to 
rostricb immigration to literate aliens (although not necosaarily 
literate in English) ♦ P:pesidents Cleveland, (in 1897) , Taft {in^ 1913) 
and Wilson (twice) vetoed this legislation. 124/ But in 1917 the pro- 
vision passed, 125/ the result of an active campaign inl^i^Ji^ by the 
Imraigration • Restriction League of New England, which feared Irish and 
German immigrants, and from organized, labor. The combination finally • 
overcame continuing presidential resistance. 



iThe requiirement that one wishing to become a citizen must show an 
ability to read and write English was added much later in the Internal 
Security Act of 1950*12yThe rationale iror the English literacy 
requirement is seen in the Report of the Senate Judiciary Committee 

and the Jater remarks of Senator McCarren. 

• ^ ■ ■ 

^'Tho matter of voting is an oxcellont oxamplo of the 

inadequacy of tho prcr>e)it situation (rclorring to tlie * 

fact that the fonaer naturali;'>.tion law did not require 

English literacy) . Many persons even after thpy have 

become na turalijic^d arc unable to participate fully in the * - 

general affairs oi' tlioir conununities and states because 

of their inability to read -Kirilish . Thisi causes thoin to 

draw together and apart fronu English-speaking people in 

order to discuss such :natters in their native tongue and'; 

thus become further isolated instead of being fully 

incorporated into thoir coj^?munitie^ . 127/ 

* ■ 

•The language is remarkably similar to that cited earlier of the 
Federally appointed Governor of Hawaii urging the abolition of the 
Japanese private foreign language schools. But t'tiere v/as also the 
uplift theme as well- " . 
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*'As a practical mattov it i^s difficult for the sub- 
committcp to undovstaiul how a pGrson .wlio ha« no knowledge 
.of KuK^ivis^ .can \ntolM{vont ly ox^v^i the ^'riincblso, 
ospcclaHy iiv states which use the inxtiativo and 
roforoKluin. It is al^ib difficult to understand how a ' 
person who docs not understand, :,or road> or v/rito English 
can hoop advised and informed of the political and social 
problems of the co:munity in which ho lives." 12y 

To enforce this Knglish literacy requirojaent. the Attorney General 

Jias adopted tJie followiiig rc^ulationj 



"S 312, Literacy requironents * 

The ability of a petitioner to speak English shall be 
determined from answers to questions normally asked / 
in the course of the preliminary investigation and 
prelimiiiary examination, A petitioner's ability co 
read Jind write English shall be tostod' by excerpts f i^om 
one or more ports of the Federal Textbooks on Citi^^en- 
ship v/ritten at tlio elojucntary literacy level • '^12£/ 

In addition to this Englis\ literacy requirement, the naturaliza- 
tion statute also requires that an jipplicant demonstrate a knowledge 
and understanding of the history and governmont of the United 
States.130^/ This parallels most strikingly the Americanization * 
statutes in the states after V/orld War 1 which we mentioned earlier. 

There is no statutory requirement that such knowledge or under- 

* - 

standing must be demonstiMted in Knglish but the regulations so 

** 

requii^e. 



The constitutionality of the literacy requirement as a condition 

of citi7.enship was upheld in the lo^yer courts, 131/ The legal 
reasoning was thgit citizenship is a privilege which Congress may 

condition before bestowing, and these conditions may be quire 

different from conduct required of native-born citizens, 132/ The 
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stated policy basis for the s tatute-- that beincj able to road the 
Constitution in the original language assures the seriousness of 
purpose and adherence to its principles which the oath of citizenship 
dsmands-'-is questionable since there is little reason to believe that 
the Constitution and its principles can no longer be understood if 
read in a foreign tongue. Nor is there any reason to believe that 
ability to comprehend constitutional niceties is any way relates to 
good citizenship. The issue i^ still being litigated 133/ and, if 
the thesis presented here is valid, will in the next few years be 
struck down as unconstitutional. 




111. Languag^^ Desiqri6fcion^^s a Means to Control Access to the Economy 
In the economic spherWaranguacje has played a much smallor/role in 
controlling accesg because the requirement of citizenship was usually 
imposed with greater effectiveness to exclude the groups involved* 
Language requirements were generally used as supplementary requirements 
to citizenship in the economic areas of public service and business. > 

Most of the statutory English litdracy restrictions in the economic 
spherq arose during the critical period noted eairlier ^ 188Q-1920. 
The most significant of these related to entrance examinations to be 
conducted in English for a large number of occupations ranging from 
the professions to barbering. 134/ To understand their purpose and 
general effect they ^have to be e;<amined in the context of the anti- i 
foreigner legislation common in the United States at that time at ' s 
both the Federal and state level. 

• ■ ' ' . ► .■ 

Prior to the 1886s exclusion of foreigners from various occupations 
was relatively uncommon • The Pacific States had excluded the Chinese 
from several occupations, and California had passed an exqlusionfiry 
tax on foreign miners. But with these limited exceptions/ access to 
the economic mainstream of American society was quite free. 

In the 1880s the fear of foreign capital grew substantially, culminating 
in the Alien Land Law of 1887 which limited alien investment In . the* 
Unitf^ States, 135/ The increased role of the alien in the United 
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states lobor forco — by, 1909 alien labor composed 1/3 of the labor of / 
the principal industries in the country--resulted in the introduction 
,of several bills in the Congress (one of which passed the House) to 
exclude aliens from public, works employment, This economic competitioh 
was exacerbated by the depression of 1913-14# 

The -several states handled the matter directly: by passing statutes 
limiting governmentai service and private business operations to 
citizens or trio^e who had declared their intention to become citizens*' 
The extensive character of this regulation may be seen by the listing 
of Konvitz 136/ of 70 private ^occupations {co>^ering such diverse fields 
as junk dealer, pool parlor operato^i boiler inspector, physician, 
attorney/ and architect) in every state of the Union which are 
restricted to citizens. 

/Jfhis extensive restriction of the alien's right to work, both in 
public and private employment, was the subject of considerable 
litigation. The initial rationale for sustaining the legislation 
preventing aliens from obtaining public employment proceeded . from the 

• idea of a common. ownership or interest which citizens had in 'the 
government and which they could decide they wished to distifibute only 
to themselves. In the private area this theory was also advanced and 
sustained legislation restricting the operations (issuances of . ^ 
licenses) of aliens in areas where public resources v;ere involved 
(e. g., hunting) . Most importantly, the Supreme Court permitted 



restriction on alien employment v/here the business was one having 
"harmful and vicious •tendencies*/' 132/ characterization which 
permitted limitations in areas ranging frotu the sale of soft drinks 
to the selling of lightening rods, 13£/ After World War 11^ the 
Supreme Court seemed to limit this extension of the theory and 
required rather that there be a reasonable relationship between the 
classification being adopted and the business regulated or resource 
being preserved. 139/ 

This was the warninc; signal that led in 1973 to a series of, cases 
freeing the alien from restrictions in both state pSublic 

service 140/ and the professions • 141/ In the latter casei the % 
Court noted that prior to 1879 there were « no restrictions on admisslprt 
to the Bar; but in the decades following; Connecticut 

. and othqr states passed a number of restrictions limiting 
an alien •s livelihoodp - ; 

V/ith this wide number of restrictions generally aimed at the group 
likely to be effected by language requirements/ it is not surprising 
that language requirements were fewer in the economic area than in 
the political or educational areas. But they were present/ Behind 
the first line barrier of the citizenship requirement for entrance 
to the bar vfas the fall back condition of an examination to be con- 
ducted in English. , 

It is necessary to ask why" the language requirement was mentioned 
at all, c * ' 



'/The nonleqfal^ practical necessity of knowing English should have been 
sufficiontly detominativc* Entrance requireraents by custom reflect 
the actual linguistic background of the people actministering the 
test and this is always^ English • find in many states nothing is said 
concerning language and the result is j|:he same* 142/ What designation 
does is indicate a. basic attitude and reflects ^he government's and 
organized society 's attitude toward the group which is non-English 
speaking and seeks acceiss to the econoray*143/ 

This point is even more important since in the private arena many ot 
the liter-acy requixc?ments are formal only and impose little hardship 
on the entrepreneur who is not literate in English, Thus ^ incorporation 
papers frequently must he in English and. in many States certain wares 
must fi^e labelled in English. Other requirements relate primarily to 
the consumer? such as those requiring pawnbrokers^ small loan operators! 
or motor vehicle venders to give clear fjLriancial statements^ to their . 
customers in English. Some, like the requirement of child labor not 
being used 2x.:^pt where the child knows English, appear to .have a 
humanitarian origin: to prevent exploitatit>n by the entrepreneur 
in addition to keeping low cost foreign labor from competing in the 
market. 

f ' • ^ . • ■ 

'■ ' ' ■ . ... ' ■ 

Some statutes appear to be based on safety {i-e. , a railroad trainiftan 

or a driver of a truck carrying explosives having know English in 

'order to read certain signs) but not all such requirements are so ^. 



clearly based on need. And many pipp ear to bear little relationship to 
the -task to be performed {i\eV, prison helpers and miners having t'o, " 
know English) ♦ 

The U# S* Supreme Court has decided only two language cases in the 
teconomie area. In the cas6 of Yu Cong »Eng v. Trinidad 144/. the 
Philippine Legislature had passed what was popularly known as the 
Chinese Bookkeeping Act. The Act made it unlawful for any person or 
business entity in the Philippines to keep its account books in a 
language "Other than English, Spanish, or any local dialect. " 
The appeilaht was a Chinese merchant . who argued that the Act 
would effectively drlv^ him out of business along with the other 

12,000 Chinese merchants v/ho did 60 percent of the business in the ^ 

■ " ■* " 

Philippine Islands. The Philippine Govcriimeht argued that the \ 
law was primarily a tax measure reasonably designed to permit it 
to offfectively collect taxes. The Philippine Court interpreted 
the Act as requiring some books, necessary for tax collection, in 
Spanish, English, or ^local dialect, thus permitting the Chinese 
jnerchant' also to keep his- primary books in Chinese. , 

a 

The Supreme Court did not dofor^to tlie local court's interpretation 
of the statute. It road the statute itself a^c^ found a complete 
prohibition except for Spanish,, English, or a local dialect; and, 
therefore, held the law unconstitut-ional .^ ItHLimited its holding, - 
however, to the Philippine Islands and its comp] icated racial • 
situation, 

"In *vie^v of tJie history of the Islands and of tlio conditions , 
, there prevailing, v/e think, the lav/ to be invalid, because it 
deprives Chinese persons — situated as they arc in their ^ 
I essential and important businesses long establlshed-^-of their' 

liberty and property v/lthout due process of law, and denies 
thorn the equal protection of the laws.*' * 



The recent change of political oliWate has also had an effect in this » 
area by eliminating the use of intelligence tests. By extension, 
language requirements would also appear questionable and the Equal 
Employment Opportunity Commission appea^^s to have begun to take this 
vievj. 

In . Griggs et al . y. Duke Pov/er Co . 14 5/ petitioners before the Supreme 
Court questioned the requirement imposed by the operators of a power 
generating facility of a high school diploma and two aptitude tests: 
The Wunderlich Personnel Test, which purports to measure general ^ 
intellegence, and the Bennett Mechanical Comprehension Test. M The 
high tribunal declared 'the use of , these tests and high school' 

graduation in this situation unci nstitutional : r 

• ■ . ■ . . 

"On tlio record bo fore us, neither the high school completion 
roquircTaont nor -the gcnovnl intellogonco tost is shown tp " _ > 
r bear a cleinonstrnl)lo relationship to successful porfoi'ia.ance of 
j tlie Jobs lor vhlch it was used. Gotli were adopted. . .without 
incan'inKlul study of their relationship to job performance 
ability . . . .The renuiroifionts wore instituted on the Company's • 
judo.iiiont tliat thoy i^ojiorally would injn-ovo thr; ovornll quality. 
o:l" tho v.ork j.ovco . . . . f'Ood in ! "nt docis not redeoi:i tostinr>• 
::'. ;'i ..u.;. ino luij-c-lai. ..'.i xo ^ c-uioui-irii; J ob c;.ti>;-iiji 1 i cy . ■ 

• V 

The Equal Employment \>pportunity Commission has instituted proceedings 
against a union which published its constitution, collective bargaining 
agreement, and by-lav/s only in English and conducting its meetings 
solely in English. IAS/ 



CONCLUSION 

To a general populace language brings into play an entire range of 
experience and an attitude tov/ard life which oan'be either inunensely 

satisfying and comforting or, if imposed- from without, threatening 

. ■ ' / . ' • ■ , • ■ ■ ■ ^ ■ • 

and forbidding. From a central government's standpoint, a common 

language forges a similarity of attitude and values which can have 

. important unifying aspects, while different languages tend to divide 

and make direction from the center more difficult. • ■ 

Every Federal governmentr-and the United States is no exception— has 
been concerned with balancing the role that a non-national mother 
tongue plays for its citizenry: on the one hand the annealing, 
productive, and harmonizing effect resulting from the comfort obtained 
in the course of its use by members somewhat alien to the culture of 
tho dominant society; and, on the other, the divisive potential 
brought on by its retention and strengthening. 

We have tried to show the political pattern behind the imposition 
of English language requirements and their subsequent relaxation, the 
fact that language was basically being used as a means of controlling 
people's behavior. The decisions to impose English reflected the 
popular attitudes toward the particular ethnic group and the degree 
of hostility evidenced toward that group's natural development. If 
the group is "in some way {usually because of race, color or religion) 
viewed as irreconcilably alien to the prevailing concept of American 
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culturo, the United States has imposed harsh rGstrict.rons on its 
language prActicGs; if not so viev/ed, usg of the foreign tongue v' 
language has ^gono largely unquestioned or v/as even encouraged! . 

As rtvight ha expected, language restrict^ion was only Oi\e limitation 
to be imposed, parallel lij^g -the language limitation v/as other 
discriminatory, legislation 147/ which made clear the wider implications 
To the rnlnority group affected, the signif ican-ce of the language 
requirement vvas very greats and, therefore, it whs t;ho act of 
imposition itself which created the reaction by the minority group 
rather than the substantive effects of the policy, " 

I havis goneralizcid on this U, oxporionau/ >ui<j*jofil: Lay that xu xj; 
not an unusual one. In addiLion^ I have siujcjo?; ted that dolininf/ 
language as a means of social control permits a numbor of diacif>linos 
to be brought together xn the subject and to coordinate more rea^dily 
psycho-linguistic, socio-lihguistic, and political acaiJemic efforts. 
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No v/ 'York Times , Aug. 26, 1915, at 5, Col. 1. The propposal was defeatedfv 
IHiH?; on 1915 by a vote of 77 to 67, I3ew York Times , Aug. 27, 1.915, at 5/ Col. ^ 
iiil:'* 3, but v/as rosurrccted by a Republican legislature in 1921. See New 
pr/; York Times , Oct. 23, 1.921, § 7, at 2, Col. 1. The amendment was sub- 
^Y?r:i^v,s'!v: sequently accepted. . New York Times, Nov* ^ 10 , 1921 at 1 , ':' Col 1. See /y 
Now Yor k T imos , • Jan. ■ 17, 1922, " at' 4 , Col. 6. - .V''' V;'' - V^' 'l^:- 



^ 105/ " In Wyoming thcro i£5 ovidence that the qroup to be cpntrolldd was ' 
the t'innish coal minors, Rassm usson v. bakery 7 Wyo* 117 , 50, 
p# 819 (1897) • And in Alaska the tost sought to restrict Indian 
; suffrage; 

. Just a few words about the Indian question. •Vqu are iritorosted^ 
to just this extent; if the people in Alaska are not careful 

V the Indian of Alaska will be running your Territory, as they are 

running some of the communities in Southeastern Alaska today. - 
< Sitka is run by an Indian council. Wrangell also, but there they 
have a population of ISO whites and 225 Indians, Most of them 
are so illiterate that they cannot ^ von road the baTlot that 
they vote^ and I wonder if you will believe it, but the majority 
of their voting is done -by block voting. They have a stencil .cut/ 
^ shich just fits the ballot, and all they have to do si to fix 
the holes in the sibencil over the proper place on the ballot and 
made a mark in the place provided. Of course, all the Indians 
are not of this type, some are very highly educated, arid graduates 
of Chiv7awa Carlisle Universities , and they are perfectly al?le to 
, read their ballots but there is a large pdrcentate of these Indians 

of the older generation who neigher read nor write and who have 
not the slighte&t concepti6n of what they are doing... 

I am for a fair illiteracy test that will prevent this blick voting 
in 'Southeastern Alaska, and am a supporter of the White Bill which 
was introduced into Congress. Mr« Sutherland objected to this 
bill but he realized that his only salvation for Reelection lies 
in the Indian votes. - * • ' v 

The Seward Gateway , Oct. 19, 1926, 'at 1, Cols. *2 & 3. * 

106/ The earliest Supreme Court cbmmentar^^ 

was in Williams v. Mississippi , 170 U.S. 213 ^(1898) where the Court 
in dicta upheld the Mississippi literacy requirements holding only 
that aidministration of the Constitutional requirement did not dis- 
criminate. For an earli^ state case see Stone v. Smith ,. 159 Mass. 413, 
34, N.E. 521 "(Mass, Sup, Ct. 1893). . 

lOT/ Davis V. S chnell , 81 P. Supp. 872; affirmea 336 U.S. 933 (1949). 
This v?as , the Court's subsequent Interpretation of the Davis v* 
Schnell affirmance in L assiter v. Northhampton Election Board , 360 
U.B. 45 (1959). See also United Sta tes v. Mississippi , 380 U.S. . 
ii28 (1965) reversing 229 P. Supp. 925 (S.D. Miss. 1964) and - 
Louisiana v. Un ited States , 380 U.S., 145 (1965) affirming 225 F. 
Supp. 353 (E.D.' La. 1964). ■ " ' J 

The most thorough exploration of Southern anti-Negro suffrage ih 
legislation was in the unit'ed States Commission on Civil t?ights ■ V- 
Report, Voting (1961). See also House of Rep., Votinc^ -Rights , Hear io^l^ 
.Before Su bcommitto o No. 5 o f the Committee on the Judiciary on H.H . " :^^^^ 
■6'4,au (yyth Cong. , Tst Sess. , 1965) ; U.S. Sen. , Voting Ri ghta , Hearings " 
Before the Committco on the Judiciary on S. 1564 (89th Cong., 1st . . 
sess. , 1965) . « - :# 
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103/ Lassiter v. Norfchhampton Election Board , 360 U.S. 45, 53-54 (1959), 

109A In South Carolina v, Kab2onbach^ 383Vu.S. 301 (1966) r the Supreme 
Court upheld the key /portions of the Voting Rights Act of 1965, 
permitting the sysponsion of Idteracy tests whore past performance 
indicr/,':^d discriminatory adndnistration of the test.; * 

110/ South Carolina Katzenbach , 383 U.S. 301, 337 (1966). 

111/ Alaska/ three counties in Arizona, and one county in Hawaii and 
"^ Idaho were covered by the Act. Consent judgments (agreerd to by 
the Attorney General) excluding these jurisdictions were obtained 
under 4(a) of th^ Act on the grounds that the tests had not been 
Uif5ed to discrirainate on the basis of race or .color during the five 
; years preceding the filing of the action. Tlie Navajo tribe objected 
without avail to the Attorney General's consent. In Alabama, ^ 
Georgia, touisianar Mississippi/ South Carolina, Virginia, and 40 ' ' 
- . counties in North' Carolina the Act; went into effect and the tests 

we^G suspended. The Attorney General refused a consent judgment 
to permit North Carolina to remove itself from coverage of the Act. 
United States Commission on Civil Rights, Political Participation 
(1968) , p. 11. 

112/ Katzenbach v. Morgan , 384 U.S. 641 (1966) .See also United States 

v. Monroe County Board of Elections , 248 F. Supp. 316 {W;D.N.Y. 1965) 

113/ Castro v. State of California , 466 P> 2d 244 {Calif . Sup. Ct. 1970). 

114/ Cardona v. Power , 384 U.S, 672 (1966) . See also Camacho v. Rogers, 
^ rSf^T^upp." 155 (S.D.N.Y. 1961); Camac ho v. Doe , 7 N.Y<2d 762 , 194 , 

N. Si 2d 33 (1959) . In the Cardona; case the appellant was literate 
^ in Spanish, but not in English, and challenged the New York State * 
English literacy tost as it applied to her as violative of, duo \ 
process and equal protection. * /he Supreme- Court could not dfeterftiine 
' from the record before it whether the appellant had completed the 

, • sixth grade in Puerto Rico and, thus, was, covered by Section 4(e) ^ 
and the' Morgan decision. The Court , therefore > remanded the case 
to see- if this was the situation, commenting, in argument, whether, 
after t'he enactment of 4{e), New York v/ould wish to continue its 
English literacy requirement. The New York State Constitutional 
Convention that was subsequently held did suggest eliminating the . 
requirement. Two other states, Hav/aii and Maine, have repealed the 
tests and in many other states the law was not enforced even prior 
to the 1970 law. Voting Rights Act Extension , U.S. Cong., Hearings 
Before Subcommittee No. 5 of the Committee of the Judiciary (91st' 
Cong., 1st Sess) May 14, 15; June 19, 26; July 1, 1969. Recently 
a number of groups, the American Civil Liberties Union, the Civil 
Rights Commission, and a recent Preridentiai Commission, have urged 
the elimination of literacy tests as a condition .of the suffrage. 

WM&^^^&^^ 'CQunty>:::N6rth-Car v. >U.S. , 395 U.S. 285 (1969) ,; ' 

iiilll, the Supremo Court made a link between educational discrimination 

is important to' the thesis of 

::eoristitutiphai^ 

11 iff lilh:^^^^^^^ E 

'^ERIC '^€fit^B6utt^h^ld the:Wst:^isc because of past inequalities 

ii«iji!a^ 



^^i/ Suatainod in Oregon v. Mitchell/ 'iOO V«S. 112 (1970). ' » 

116/ Jimenez v. N^iff, 400 U . S . 986 (1970) , vacating MexiccTn-Ar-.ieri 

n^icl er g t ion - Wa s h i ncf to n State v . Naff, 299 F. Supp. '5'87 (E. dTI^sK. .1969) 

13// 2 Stat. L., 153, enacted April 14,. 1802. 

il§/ Petition of Katz, 21 F. 2d 867 (E.D. Midi. 1927). But see the 

exact opposite roasoniiiK applied in In vo Hodxnp-uez, 81 p. Supps 

337 (VM). Tex.. 1897) . • • — — . • , 

lis/ Treaty with French Ropiiblnc, ApvU 30, 1803, Art . Ill, 8 Stat/ 202 
(18'IG), T. S. No. 86 (efiective October 21, 1803). 

120^ Treaty 'of Amity, Settlement and I/iinits, with hiy Catholic Majesty, . 
Feb. 22, 1819, Art. VI, 8 Stat. 256 (1846), T. S. No. 327, effectives 
Feb. 22, 1821) . 

l:^;/ Treaty of Peace, Friendship, Linits, and Settlement with the Kepublic 
of Mexico, Feb. 2, 1848, Art. VIII, 9 Stat. 929 (1851) T. S. No. 
200 (effective July 4, 1848). 

McGovney f ATneri.can Suffrage Medley (1949) . 

123/ House Report, 5.9th Cong., 1st Sess'. , Document No. 46, p. 11. 

124/ B, Solomon , Ancestors and XmiTni 9rantK (1956), pp. 82-175. By the 

time Qf; the Act *s passage, in'creased: literacy .in Europe made -it 

ineffective as a general exclusionary device. When this became 
^ clear in 1920,^ percentage quotas, were rapidly enacted. See J. Higham, 
^Strangers in the L.%nd; Patterns of American Ha tivism: 1860:19?5' 
(1955), pp. 308-11. : ~— — '—' ■ 

125/ Act of Feb. 5, 1917, Ch. 29, Sec. 3; 39 Stat, 875. 

126/ 64 Stat. 1018,. enacted aept. 23; 1950, Ch. 1024; 8 U.S.C.A. 1423(1) , , 
127/ Sen. Rep, No. 1515, 81st Cong. , 2d Sess. (1950), p. 206.' ' 

l^e' Sen. llpt. No., 1137, 82nd Cong., 2d Scss . (1952), 98 Cong. Rec. ' 
14183j (1950) NOTK: "Immifrration find Naturalization, " 66 Harv. 
L. Uov. 699;//97 (1953). - ■ . ' ■ 

129/8 C.A\R. 312,1. ■ . • ... 

* ' ■ - - - ' ' 

130/8 U.S.C.A. 1423(2) . , ' ^ " ^ 

"^^^Z l}LISl^l^^i9yi> Supp. 370 (D^C. Oi-o. 1945); Martinet. V.* 

^ CCA. 70.-2767~cc) (D.C. Ca}if. C.D. iMavch"lG7 lTJ7T) . 



132/ United States v, B:^ mnr^ 47 F. Supp, 765 (S.D. Calif. 1942); 
^ Scl ineider v. RuskT : - ^ "U . S . 193 (1964) limited the distinction 
between natiu'aTIIzcd . tiative-born citizens v;ith respect to 
expatriation but as yin. uo such limitation has been suggested with 
respect^ to the original grant of citizenship, 

133/ Trujill o-Hernandez v. Farrell (No. 73-1845) and TrujillO-Hernandez v. 
Unltt^d States (No. 73-3005) both now pending beSore the United 
• States Court of Appeals for the Fifth Circuit. 

13V For a coitiplete listing of these statutes at present in the United. 
States see Appendix to Leibov/itz^ op ext. supra , at note 24, p. 35# 

135/ Vagts, The C orporate Alien; Definitional Questions in Federal 

Restraints on Foreign Enterprise / 74Harv. L. Rev. 1489 r 1493 (1961) • 

136/ M.KonvitZy The Alien and Asiatic in American Law (1946) ^ pp. 190-207. 

137/ Clarke V. Deckenbach , 274 U.S. 392 (1927), ^ • 

138/ NOTE , constitutionality of Restrictions on the Alien's Right to Work > 
57 Colura: L. Rev. 1012 (1957); and National Power to Control Stat;e 
Di scrimination A g ainst foreign Goods and Persons ; A Study in 
"f^eralisra ^ 12 Stan, L. .Rev. 355, 364-69 (1960). 

139/ Takahash i V, Fish and Game Cortuniss ion , 334 U, S, 410, 418~419 (1948) . 

140/ Sugarman v. Dougall , 37 L. Ed.. 2d 853 (June 25, 1973). - 

141/ In Re Giriffiths , 37 L;Ed. 2d 910 (June 25, 1973). But see 

Espin oza v. F arah Manufacturing Co. / In^c. , U.S. (Nov. 19/1973 

142/ Although, as v;e have^ seen> the courts have geneirally been hostile to 
/" statutory impositions of English, this has not been true in tortunon 
law situations where the courts, in the few decisions that have 
discussed the " issue, usually have reinforced the practical need for^^^^^^^^^^^^^^^^^^^^^^^^^^^ i 
a knowledge of English. Thus /the general rule is that illiteracy 
will not rebut the presumption that a bank depositor has knowledge 
of vthe rules printed in his passbook, and posting railroad signs _ in 
English has been held to fulfill the notice r<^quirements imposed on 
a railroad company by state statuto'-'^even though did not 

mention language and the injured E>laintiff .could not read English. 

143/ A more recent example of the pressure exerted -by the combined legal 
cxnd practical consequences of English literacy wafe the draft 
deferment examinations during the Viet Nam War, which were given 
only in English. Puerto Rico protested this and an accommodation 

't^^m-.yv^as made. Exceptions 5?or medical arid bar exaftunations in Puerto 

Rico have also been made. Leibowitz> op. cit. supra , at note 24, p. 46k 

144/ 271 U.S. 500 (1926) . 
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145/401 U.S. 424 (1971) . 

146/ Kqual KmployrtGnt Opportunity Coir^jnisaion, Pross Release, "EEOC Piles 
Four job Discrimination Suits Against Employers and Unions," Nov. & 
. 1973. ■ 

147/ The most obvious instance o£ this was school segregation under tho 
cover of linguistic need. U, S. Comm. on Civil Rights, Kthiiic 
Isol ation of Moxican-Amoric an s in the P u blic Schools of tho South" 
Vvos'f (Mex.-Am. Education Study Uop. 1 1970) ; Gonzalez, v. Sheely ^ 
Wf. Supp. lOO^l (D. Ariz, 1951); Monde?, v. Wostminstor. School 
District, 64 F. Supp. 544 .(S.D. Calif. 1946) alf'd. Westmins\:cr 
Bc'hobl bistvict y. Mondez 161 F. 2d 774 (9th Cir. 1947) 



